
RESOLUTION NO OB 009

A RESOLUTION OF THE OVERSIGHT BOARD OF THE SUCCESSOR
AGENCY TO MORGAN HILL REDEVELOPMENT AGENCY

APPROVING THE LOW AND MODERATE INCOME HOUSING FUND
DUE DILIGENCE REVIEW

WHEREAS the California state legislature enacted Assembly Bill xl 26 the Dissolution Act to
dissolve redevelopment agencies formed under the Community Redevelopment Law Health and
Safety Code section 33000 et seq and

WHEREAS Assembly Bill 1484 Statutes of 2012 AB 1484 was enacted June 27 2012 to
amend various provisions of the Dissolution Act and

WHEREAS pursuant to Health and Safety Code sections 341795 and 341796 the Successor
Agency to the former Morgan Hill Redevelopment Agency the Successor Agency shall cause to
be completed by October 1 2012 a due diligence review of the low and moderate income housing
fund to determine the unobligated balances available for transfer to taxing entities the LMIH Due
Diligence Review and provide the results to its Oversight Board the Oversight Board the

Santa Clara County Auditor Controller the Auditor Controller the State Controller and the
Department of Finance DOF and

WHEREAS in accordance with Health and Safety Code section 341795athe Successor Agency
requested and the Auditor Controller agreed to complete the LMIH Due Diligence Review and

WHEREAS on October 8 2012 the Oversight Board convened a public comment session to
consider the completed LMIH Due Diligence Review attached hereto as Exhibit A and

WHEREAS following at least five business days from the public comment session the Oversight
Board shall review approve and transmit to the DOF and the Auditor Controller the LMIH Due
Diligence Review no later than October 15 2012 and

WHEREAS the Oversight Board now wishes to approve and transmit the LMIH Due Diligence
Review in accordance with Health and Safety Code section 341796

NOW THEREFORE BE IT RESOLVED that the Oversight Board hereby finds and determines
that the foregoing recitals are true and correct and together with the following documents and
information form the basis for the approvals authorizations findings and determinations set forth
in this Resolution 1 the LMIH Due Diligence Review 2 the information provided by the
Successor Agency staff and 3 information provided by the public at the publiv comment session
convened by the Oversight Board on October 8 2012 as required under Health and Safety Code
section 341796b

BE IT FURTHER RESOLVED that in accordance with the Dissolution Act and AB 1484 the
Oversight Board hereby approves the LMIH Due Diligence Review in the form attached hereto as
Exhibit A including the reported amount of cash and cash equivalents that are available for
disbursement to taxing entities as determined according to the method provided in Health and
Safety Code section 341795
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BE IT FURTHER RESOLVED that the Oversight Board hereby authorizes and directs the
Successor Agency staff to transmit this Resolution and the approved LMIH Due Diligence Review
to DOF and the Auditor Controller no later than October 15 2012 and take all actions otherwise
necessary under the Dissolution Act and AB 1484 to ensure the validity of the LMIH Due Diligence
Review

PASSED AND ADOPTED by the Oversight Board ofMorgan Hill at a Special Meeting held on
the 15 day of October 2012 by the following vote

AYES Board members Don Gage Steve Kinsella Pete Kutras Steve Tate
Angela Rivera George Putris Wes Smith

NOES Board members None

ABSENT Board members None

Chair Oversight BoarddfBoard the Successor Agency
to the Morgan Hill Redevelopment Agency

Attest

A
d

Irma Torrez Cleric oft Bpard

w CERTIFICATION cg

I Irma Torrez City of the Oversight Board of the City of Morgan Hill California
do hereby certify that the foregoing is a true and correct copy of Resolution No OB009
adopted by the Oversight Board at a Special meeting held on October 15 2012

WITNESS MY HAND AND THE SEAL OF THE CITY OF MORGAN HILL

DATE N wi l

Irma Torrez Cleric of the and
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aunty of Santa Clara
Finance Agency

Courtly Government Center
70 West Hedding 7trect LaSl Wing 2nd Floor
Sail Jose California 951101705

408 2995205 FAX 408 287762f

Friday October 5 2012

Hon John Chiang State Controller
PO Box 942850

Sacramento CA 94250

Ms Ana Matosamos Director
Department of Finance
915 L Street

Sacramento CA 95814

City of Morgan Hill Successor Agency
17575 Peak Ave
Morgan Hill CA 95037

City of Morgan Hill Oversight Board
17575 Peak Ave

Morgan Hill CA 95037

Re Morgan Hill Successor Agency Due Diligence Review for Low and Moderate
Income Housing Funds Pursuant to Health and Safety Code Section 341795

Dear State Controller Department ofFinance Oversight Board and Successor Agency

We present this Due Diligence Report for the Morgan Hill Successor Agency Agency in
accordance with Health and Safety Code section 341795 rhe agreed upon procedures were
performed by Macias Gini OConnell LLP retained under contract by the Santa Clara County
Finance Agency Management of the Successor Agency is responsible for the accounting
records

The information presented in this report meets the requirements of Health and Safety Code
section 341795 for the Low and Moderate Income Housing Funds of the Agency The County
Finance Agency has verified all information with the establishment of assets and liabilities per
the draft agreed upon procedures report pursuant to Health and Safety Code section 34182

Barr of Supervisors Mike Wasserman George SlMakawa Dave Cortese hen Yeager LIZ hnlss
Counly Rxecutive Jeffrey V Silllih Dom
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The amount to be remitted to the Auditor Controller for distribution to taxing entities pursuant to
Health and Safety Code section 341796 is shown in Attaclunent B as 0 as of June 30 2012

Respectfully submitted

Vinod K Sharma CPA
Director of Finance

County of Santa Clara

Attachments

Attachment A AgreedUpon Procedures and Findings
Attachment B Summary of Balances Available for Allocation
Attachment C Asset Transfers for February 1 2012 to June 30 2012
Appendix 1 State ControllersAsset Transfer Review
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City of Morgan Hill Successor Agency to the
Redevelopment Agency of the City of Morgan Hill

Attachment A AgreedUpon Procedures and Findings
Low and Moderate Intone Housing Funds

The agreedupon procedures as it relates to the Low and Moderate Income Housing Funds of the former
Agency and the Successor Agency and findings are as follows

Obtain from the Successor Agency a listing of all assets that were transferred from the former
redevelopment agency to the Successor Agency on or about February 1 2012 Agree the amounts on
this listing to account balances established in the accounting records of the Successor Agency
Identify in the AgreedUpon Procedures AUP report the amount of the assets transferred to the
Successor Agency as of that date

Finding We obtained from the Successor Agency a listing of all assets that were transferred from the
former redevelopment agency to the Successor Agency on or about February 1 2012 and agreed the
amounts which totaled75599616 as of February 1 2012 to the account balances established in the
accounting records of the Successor Agency

2 If the State ControllersOffice has completed its review of transfers required under both Sections
341675 and 341788 and issued its report regarding such review attach a copy of that repot as an
exhibit to the AUP report

Finding The State ControllersOffice has issued its Asset Transfer Review Repot SCO Report
dated August 28 2012 of the Morgan Hill Redevelopment Agency for the period from January 1
2011 through January 31 2012 as required by HSC Sections 341675 The State ControllersOffice
has not completed its review of transfers required under Section 341788 The accompanying SCO
Report is included as Appendix 1 Per review of the accompanying SCO Repot and management
representations there were no findings of inappropriate transfers using Low and Moderate Income
Housing funds

If this has not yet occurred perform the following procedures

A Obtain a listing prepared by the Successor Agency of transfers excluding payments for goods
and services fron the former redevelopment agency to the city county or city and county that
formed the redevelopment agency for the period from January 1 2011 through January 31 2012
For each transfer the Successor Agency should describe the purpose of the transfer and describe
in what sense the transfer was required by one of the Agencys enforceable obligations or other
legal requirements Provide this listing as an attachment to the AUP report

Finding This procedure is not applicable as the State ControllersOffice has issued its Asset
Transfer Review report for the period from January 1 2011 through January 31 2012

B Obtain a listing prepared by the Successor Agency of transfers excluding payments for goods
and services from the Successor Agency to the city county or city and county that formed the
redevelopment agency for the period from February 1 2012 through June 30 2012 For each
transfer the Successor Agency should describe the purpose of the transfer and describe in what
sense the transfer was required by one of the Agencys enforceable obligations or other legal
requirements Provide this listing as an attachment to the AUP report

Finding Upon the Agencys dissolution and pursuant to the City Council Resolution No 6504
approved on January 18 2012 the City as Housing Successor assumed the former Agencys
housing assets We obtained a listing prepared by the Successor Agency of transfers from the
Successor Agency to the City for the period from February 1 2012 through June 30 2012
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See Attachment C for the listing of transfers with descriptions of the purpose and in what sense
the transfer was required by one of the Agencys enforceable obligations or other legal
requirements

C For each transfer obtain the legal document that formed the basis for the enforceable obligation
that required any transfer Note in the AUP report the absence of any such legal document or the
absence of language in the document that required the transfer

Findings As noted in procedure 2A above the State Controllers Office has issued its Asset
Transfer Review report for the period from January 1 2011 through January 31 2012 Therefore
this procedure is not applicable

As noted in Procedure 2B above asset transfers were permitted by the Health and Safety Code
HSC and not an enforceable obligation Therefore this procedure is not applicable We
obtained documentation indicating that the California State Department of Finance completed its
review of the Housing Asset Transfer Form Form submitted pursuant to HSC Section
34176a2for the period February 1 2012 through August 1 2012 and did not object to any
assets or transfers of assets identified on the Form as described in Attachment C

3 If the State ControllersOffice has completed its review of transfers required under both Sections
341675 and 341788 and issued its report regarding such review attach a copy of that report as an
exhibit to the AUP report

Finding The State ControllersOffice has issued its Asset Transfer Review Report SCO Report
dated August 28 2012 of the Morgan Hill Redevelopment Agency for the period from January 1
2011 through January 31 2012 as required by HSC Sections 341675 The State ControllersOffice
has not completed its review of transfers required under Section 341788 The accompanying SCO
Report is included as Appendix 1 Per review of the accompanying SCO Report and management
representations there were no findings of inappropriate transfers using Low and Moderate Income
Housing funds

If this has not yet occurred perform the following procedures

A Obtain a listing prepared by the Successor Agency of transfers excluding payments for goods
and services from the former redevelopment agency to any other public agency or to private
parties for the period from January 1 2011 through January 31 2012 For each transfer the
Successor Agency should describe the purpose of the transfer and describe in what sense the
transfer was required by one of the Agencysenforceable obligations or other legal requirements
Provide this listing as an attachment to the AUP report

Finding This procedure is not applicable as the State ControllersOffice has issued its Asset
Transfer Review report for the period from January 1 2011 through January 31 2012

B Obtain a listing prepared by the Successor Agency of transfers excluding payments for goods
and services from the Successor Agency to any other public agency or private parties for the
period from February 1 2012 through June 30 2012 For each transfer the Successor Agency
should describe the purpose of the transfer and describe in what sense the transfer was required
by one of the Agencysenforceable obligations or other legal requirements Provide this listing as
an attachment to the AUP report
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Finding We obtained a listing prepared by the Successor Agency of transfers from the Successor
Agency to any other public agency or to private parties and noted that the Successor Agency did
not list any transfers during the period from February 1 2012 through June 30 2012

C For each transfer obtain the legal document that formed the basis for the enforceable obligation
that required any transfer Note in the AUP report the absence of any such legal document or the
absence of language in the document that required the transfer

Findings This procedure is not applicable following the findings in Procedures 3A and 3B
above

4 Perform the following procedures

A Obtain from the Successor Agency a summary of the financial transactions of the Redevelopment
Agency and the Successor Agency in the format set forth in the attached schedule for the fiscal
periods indicated in the schedule For purposes of this summary the financial transactions should
be presented using the modified accrual basis of accounting End of year balances for capital
assets in total and longterm liabilities in total should be presented at the bottom of this
summary schedule for information purposes

B Ascertain that for each period presented the total of revenues expenditures and transfers
accounts filly for the changes in equity from the previous fiscal period

C Compare amounts in the schedule relevant to the fiscal year ended June 30 2010 to the state
controllersreport filed for the Redevelopment Agency for that period

D Compare amounts in the schedule for the other fiscal periods presented to account balances in the
accounting records or other supporting schedules Describe in the report the type of support
provided for each fiscal period

Finding This procedure pertains to the Successor
addressed in the agreedupon procedures report
guidance provided by the DOF

Agency as a whole as such this procedure will be
that is due on December 15 2012 pursuant to

S Obtain from the Successor Agency a listing of all assets of the Low and Moderate Income Housing
Fund as of June 30 2012 for the report that is due October 1 2012 and a listing of all assets of all
other funds of the Successor Agency as of June 30 2012 excluding the previously reported assets of
the Low and Moderate Income Housing Fund for the report that is due December 15 2012 When
this procedure is applied to the Low and Moderate Income Housing Fund the schedule attached as an
exhibit will include only those assets of the Low and Moderate Income Housing Fund that were held
by the Successor Agency as of June 30 2012 and will exclude all assets held by the entity that
assumed the housing function previously performed by the former redevelopment agency Agree the
assets so listed to recorded balances reflected in the accounting records of the Successor Agency The
listings should be attached as an exhibit to the appropriate AUP report

Finding We obtained from the Successor Agency a listing of all assets of the Low and Moderate
Income Housing Fund as of June 30 2012 and agreed the assets listed to the recorded balances
reflected in the accounting records of the Successor Agency The Successor Agency reported no
assets of the Low and Moderate Income Housing Fund held by the Successor Agency at
June 30 2012

6 Obtain from the Successor Agency a listing of asset balances held on June 30 2012 that are restricted
for the following purposes

A Unspent bond proceeds
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I Obtain the Successor Agencys computation of the restricted balances eg total proceeds
less eligible project expenditures amounts set aside for debt service payments etc

ii Trace individual components of this computation to related account balances in the
accounting records or to other supporting documentation specify in the AUP report a
description of such documentation

iii Obtain from the Successor Agency a copy of the legal document that sets forth the restriction
pertaining to these balances Note in the AUP report the absence of language restricting the
use of the balances that were identified by the Successor Agency as restricted

B Grant proceeds and program income that are restricted by third parties

I Obtain the Successor Agencys computation of the restricted balances eg total proceeds
less eligible project expenditures

H Trace individual components of this computation to related account balances in the
accounting records or to other supporting documentation specify in the AUP report a
description of such documentation

iii Obtain from the Successor Agency a copy of the grant agreement that sets forth the restriction
pertaining to these balances Note in the AUP report the absence of language restricting the
use of the balances that were identified by the Successor Agency as restricted

C Other assets considered to be legally restricted

I Obtain the Successor Agencys computation of the restricted balances eg total proceeds
less eligible project expenditures

ii Trace individual components of this computation to related account balances in the
accounting records or to other supporting documentation specify in the AUP report a
description of such documentation

iii Obtain from the Successor Agency a copy of the legal document that sets forth the restriction
pertaining to these balances Note in the AUP report the absence of language restricting the
use of the balances that were identified by Successor the Agency as restricted

D Attach the above mentioned Successor Agency prepared schedules as an exhibit to the AUP
report For each restriction identified on these schedules indicate in the report the period of time
for which the restrictions are in effect If the restrictions are in effect until the related assets are

expended for their intended purpose this should be indicated in the report

Finding We noted the Successor Agency did not have restricted asset balances held on
June 30 2012

7 Perform the following procedures

A Obtain from the Successor Agency a listing of assets as of June 30 2012 that are not liquid or
otherwise available for distribution such as capital assets land held for resale longterm
receivables etc and ascertain if the values are listed at either purchase cost based on book value
reflected in the accounting records of the Successor Agency or market value as recently
estimated by the Successor Agency

B If the assets listed at 7A are listed at purchase cost trace the amounts to a previously audited
financial statement or to the accounting records of the Successor Agency and note any
differences

C For any differences noted in 7B inspect evidence of disposal of the asset and ascertain that the
proceeds were deposited into the Successor Agency trust fund If the differences are due to
additions this generally is not expected to occur inspect the supporting documentation and note
the circumstances
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D If the assets listed at 7A are listed at recently estimated market value inspect the evidence if
any supporting the value and note the methodology used If no evidence is available to support
the value andor methodology note the lack of evidence

Finding We noted the Successor Agency did not have asset balances that were not liquid or
otherwise available for distribution on June 30 2012

8 Perform the following procedures

A If the Successor Agency believes that asset balances need to be retained to satisfy enforceable
obligations obtain from the Successor Agency an itemized schedule of asset balances resources
as of June 30 2012 that are dedicated or restricted for the funding of enforceable obligations and
perform the following procedures The schedule should identify the amount dedicated or
restricted the nature of the dedication or restriction the specific enforceable obligation to which
the dedication or restriction relates and the language in the legal document that is associated with
the enforceable obligation that specifies the dedication of existing asset balances toward payment
of that obligation

L Compare all information on the schedule to the legal documents that form the basis for the
dedication or restriction of the resource balance in question

ii Compare all current balances to the amounts reported in the accounting records of the
Successor Agency or to an alternative computation

iii Compare the specified enforceable obligations to those that were included in the final
Recognized Obligation Payment Schedule approved by the California Department of Finance

iv Attach as an exhibit to the report the listing obtained from the Successor Agency Identify in
the report any listed balances for which the Successor Agency was unable to provide
appropriate restricting language in the legal document associated with the enforceable
obligation

B If the Successor Agency believes that future revenues together with balances dedicated or
restricted to an enforceable obligation are insufficient to fund future obligation payments and thus
retention of current balances is required obtain from the Successor Agency a schedule of
approved enforceable obligations that includes a projection of the annual spending requirements
to satisfy each obligation and a projection of the annual revenues available to fund those
requirements and perform the following procedures

i Compare the enforceable obligations to those that were approved by the California
Department of Finance Procedures to accomplish this may include reviewing the letter from
the California Department of Finance approving the Recognized Enforceable Obligation
Payment Schedules for the six month period from January 1 2012 through June 30 2012 and
for the six month period July 1 2012 through December 31 2012

ii Compare the forecasted annual spending requirements to the legal document supporting each
enforceable obligation

a Obtain from the Successor Agency its assumptions relating to the forecasted annual
spending requirements and disclose in the report major assumptions associated with the
projections

iii For the forecasted amoral revenues

a Obtain from the Successor Agency its assumptions for the forecasted annual revenues
and disclose in the report major assumptions associated with the projections

C If the Successor Agency believes that projected property tax revenues and other general purpose
revenues to be received by the Successor Agency are insufficient to pay bond debt service
payments considering both the timing and amount of the related cash flows obtain from the
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Successor Agency a schedule demonstrating this insufficiency and apply the following
procedures to the information reflected in that schedule

i Compare the timing and amounts of bond debt service payments to the related bond debt
service schedules in the bond agreement

ii Obtain the assumptions for the forecasted property tax revenues and disclose major
assumptions associated with the projections

iii Obtain the assumptions for the forecasted other general purpose revenues and disclose major
assumptions associated with the projections

D If procedures A B or C were performed calculate the amount of current unrestricted balances
necessary for retention in order to meet the enforceable obligations by performing the following
procedures
i Combine the amount of identified current dedicated or restricted balances and the amount of

forecasted annual revenues to arrive at the amount of total resources available to fund

enforceable obligations

ii Reduce the amount of total resources available by the amount forecasted for the annual
spending requirements A negative result indicates the amount of current unrestricted
balances that needs to be retained

iii Include the calculation in the AUP report

Finding We noted the Successor Agency did not have asset balances as of June 30 2012 that need
to be retained to satisfy enforceable obligations

9 If the Successor Agency believes that cash balances as of June 30 2012 need to be retained to satisfy
obligations on the Recognized Obligation Payment Schedule ROPS for the period of July 1 2012
through June 30 2013 obtain a copy of the final ROPS for the period of July 1 2012 through
December 31 2012 and a copy of the final ROPS for the period January 1 2013 through June 30
2013 For each obligation listed on the ROPS the Successor Agency should add columns identifying
I any dollar amounts of existing cash that are needed to satisfy that obligation and 2 the Successor
Agencys explanation as to why the Successor Agency believes that such balances are needed to
satisfy the obligation Include this schedule as an attachment to the AUP report

Finding We noted the Successor Agency does not have cash balances as of June 30 2012 that need
to be retained to satisfy obligations on the Recognized Obligation Payment Schedule for the period of
July 1 2012 through June 30 2013

10 Include or present a schedule detailing the computation of the Balance Available for Allocation to
Affected Taxing Entities Amounts included in the calculation should agree to the results of the
procedures performed in each section above The schedule should also include a deduction to
recognize amounts already paid to the County Auditor Controller on July 12 2012 as directed by the
California Department of Finance The amount of this deduction presented should be agreed to
evidence of payment The attached example summary schedule may be considered for this purpose
Separate schedules should be completed for the Low and Moderate Income Housing Fund and for all
other funds combined excluding the Low and Moderate Income Housing Fund

Finding See Attachment B for the results of this procedure for the Low and Moderate Income
Housing Fund
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11 Obtain a representation letter from Successor Agency management acknowledging their
responsibility for the data provided to the practitioner and the data presented in the report or in any
attachments to the report Included in the representations should be an acknowledgment that
management is not aware of any transfers as defined by Section 341795 from either the former
redevelopment agency or the Successor Agency to other parties for the period from January 1 2011
through June 30 2012 that have not been properly identified in the AUP report and its related
exhibits Managementsrefusal to sign the representation letter should be noted in the AUP report as
required by attestation standards

Finding No exceptions noted as a result of this procedure
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MORGAN HILL

REDEVELOPMENT AGENCY

Review Report

ASSET TRANSFER REVIEW

Janumy 1 2011 through January 31 2012

JOHN CHIANG
California State Controller

August 2012
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JOHN CHIANG
galifornin State C1lontroller

August 28 2012

J Edward Tewes City Manager
City of Morgan Hill
17575 Peak Avenue

Morgan Hill CA 95037

Dear Mr Tewes

Pursuant to Health and Safety HS code section 341675 the State ControllersOffice
reviewed all asset transfers made by the Morgan Hill Redevelopment Agency to the City of
Morgan Hill or any other public agency during the period of January 1 2011 through January
31 2012 As you know this statutory provision explicitly states that The Legislature hereby
finds that a transfer of assets by a redevelopment agency during the period covered in this section
is deemed not to be in furtherance of the Community Redevelopment Law and is thereby
unauthorized Therefore our review also included an assessment of whether each asset transfer

was allowable and whether it should be returned to the Morgan Hill Redevelopment Successor
Agency

The review applied to all assets including but not limited to real and personal property cash
funds accounts receivable deeds of trust and mortgages contract rights and any rights to
payment of any kind We also reviewed and determined whether any unallowable transfers of
assets to the City of Morgan Hill or any other public agencies have been reversed

Our review disclosed that the Morgan Hill Redevelopment Agency transferred 228316019 in
assets This included unallowable transfers of108436367 or 475of assets to the City of
Morgan Hill and the Morgan Hill Economic Development Corporation Pursuant to HS Code
section 341675 the City of Morgan Hill and the Morgan Hill Economic Development
Corporation are ordered to reverse all unallowable transfers identified in this report and return
them to the Morgan Hill Redevelopment Successor Agency

If you have any questions please contact Steven Mar Chief Local Government Audits Bureau
at 916 3247226

Sincerely

Original signed by

JEFFREY V BROWNFIELD

Chief Division of Audits

JVBsk
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J Edward Tewes City Manager 2

cc Kevin Riper Finance Director
City of Morgan Hill

Don Gage Chairman
Oversight Board Morgan Hill RDA Successor Agency

Steven Tate Chairman
Morgan Hill Economic Development Corporation

Vinod Sharma Director of Finance

County of Santa Clara
Irene Lui ControllerTreasurer

County of Santa Clara
Steve Szalay Local Government Consultant

California Department of Finance
Richard J Chivaro Chief Counsel

State ControllersOffice

August 28 2012
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Asset Transfer Review Report
Summary The State Controllers Office SCO reviewed the asset transfers made

by the Morgan Hill Redevelopment Agency for the period of January 1
2011 through January 31 2012 Our review included but was not
limited to real and personal property cash funds accounts receivable
deeds of trust and mortgages contract rights and any rights to payments
of any kind from any source

Our review disclosed that the Morgan Hill Redevelopment Agency
transferred 228316019 in assets including unallowable transfers of
assets of108436367 or 475 of the transferred assets Those assets
must be returned to the Successor Agency

Background In January of 2011 the Governor of the State of California proposed
statewide elimination of redevelopment agencies RDAs beginning with
the fiscal year FY 2011 12 State budget The Governorsproposal was
incorporated into Assembly Bill 26 ABXI 26 Chapter 5 Statutes of
2011 First Extraordinary Session which was passed by the Legislature
and signed into law by the Governor on June 28 2011

ABXI 26 prohibited RDAs from engaging in new business established
mechanisms and timelines for dissolution of the RDAs and created RDA
Successor Agencies to oversee dissolution of the RDAs and
redistribution of RDA assets

A California Supreme Court decision on December 28 2011 California
Redevelopment Association et al v Matosantos upheld ABXI 26 and
the Legislaturesconstitutional authority to dissolve the RDAs

On June 27 2012 the Governor signed a trailer bill AB 1484 Chapter
26 Statutes of 2012 which clarified provisions of ABXI 26 and
imposed new tasks on county auditor controllers and Successor Agencies
related to RDA dissolution

ABX1 26 and AB 1484 were codified in the Health and Safety Code
HS Code beginning with section 34161

In accordance with the requirements of HS Code section 341675 the
State Controller is required to review the activities of RDAs to
determine whether an asset transfer has occurred after January 1 2011
between the city or county or city and county that created a
redevelopment agency or any other public agency and the
redevelopment agency through the date at which the RDA ceases to
operate or January 31 2012 whichever is earlier

1
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The SCO has identified transfers of assets that occurred during that
period between the Morgan Hill Redevelopment Agency the City of
Morgan Hill andor other public agencies By law the State Controller is
required to order that such assets except those that already had been
committed to a third party prior to June 28 2011 effective date of
ABX1 26 be returned to the Successor Agency In addition the SCO
may file a legal order to ensure compliance with this order

Objective Scope Our review objective was to determine whether asset transfers that

and Methodology
occurred after January 1 2011 and the date upon which the RDA ceased
to operate or January 31 2012 whichever was earlier between the city
or county or city and county that created an RDA or any other public
agency and the RDA were appropriate

We performed the following procedures

Interviewed Successor Agency personnel to gain an understanding of
the Successor Agency operations and procedures

Reviewed meeting minutes resolutions and ordinances of the city
council the Morgan Hill Redevelopment Agency and the Morgan
Hill Economic Development Corporation MHEDC

Reviewed accounting records relating to the recording of assets

Verified the accuracy of the Asset Transfer Assessment Form This
form was sent to all former RDAs to provide a list of all assets
transferred between January 1 2011 and January 31 2012

Reviewed applicable financial reports to verify assets capital cash
property etc

Assembly Bill AB 1484 was passed on June 27 2012 adding Health
Safety Code section 341788 which states the Controller shall
review the activities of successor agencies in the state to determine if an
asset transfer has occurred after January 31 2012

The SCO has not completed the review associated with AB 1484 because
the ABX1 26 asset transfer review was completed prior to the passage of
AB 1484

Conclusion Our review disclosed that the Morgan Hill Redevelopment Agency
transferred 228316019 in assets during the period of January 1 2011
through January 31 2012 including unallowable transfers of assets
totaling 108436367 or 475 of the transferred assets Those assets
must be returned to the Successor Agency for use in paying off all
allowable obligations and bond debt

2
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Unallowable Assets Transferred

Unallowable assets transferred to City ofMorgan Hill
see Schedule 1 88635765

Unallowable assets transferred to MHEDC see Schedule 2 19800602

Total unallowable transfers 108436367

The agencies named above as recipients of the unallowable asset
transfers are ordered to immediately reverse the transfers and return the
assets identified in this report to the Successor Agency see Schedules 1
and 2

Details of our findings are in the Findings and Orders of the Controller
section of this report We also have included a detailed schedule of assets
to be returned to the Successor Agency

Views of We issued a draft audit report on July 23 2012 J Edward Tewes City

Responsible Manager responded by letter dated August 2 2012 disagreeing with the
audit results The citys response is included in this final review report as

Official an attachment

Restricted Use This report is solely for the information and use of the City of Morgan
Hill the Morgan Hill Economic Development Corporation the Morgan
Hill Redevelopment Successor Agency the Successor Agency Oversight
Board and the SCO it is not intended to be and should not be used by
anyone other than these specified parties This restriction is not intended
to limit distribution of this report which is a matter of public record

Original signed by

JEFFREY V BROWNFIELD

Chief Division of Audits

August 28 2012

3
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Findings and Orders of the Controller
FINDING 1 The Morgan Hill Redevelopment Agency RDA transferred
Unallowable asset 88635765 in assets to the City of Morgan Hill City Per the City

transfers to the City Staff Report dated January 28 2011 approved by the Assistant City

of Morgan Hill Manager and submitted by the Executive Director of the MHRA the
purpose of the asset transfers was to protect redevelopment agency
resources from the dissolution of the RDA All of the asset transfers to

the City of Morgan Hill occurred during the period of January 1 2011
through January 31 2012 and the assets were not contractually
committed to a third party prior to June 28 2011 Those assets consisted
of cash and capital assets

Unallowable Asset Transfers Capital Assets

In February and March of 2011 the RDA transferred capital assets of
83207948 in land and improvements to the City To accomplish those
transfers the City and the RDA entered into an agreement under
Resolutions MHRA333 MHRA334 and MHRA339 Based on HS
Code section 341675 the RDA was not allowed to transfer physical
assets or cash to a public agency after January 1 2011

CitysResponse

Draft Review Finding 1 P bullet page 4 In Februafy and March
2011 the RDA Transferred capital assets of83207948 in land and
improvements 10 the City the RDA was not allowed to transfer
physical assets or cash to a public agency after danuafy 1 2011

Agree in part The transfers of capital assets were not unlawful at the
time they were made They were legally documented and were
approved in an open noticed public meeting We do agree however
that the legal transfers of capital assets are subject to retroactive
invalidation and to the extent such transferred assets have not been
committed to third parties they are subject to claw back per ABXI 26
Therefore the City will return the capital assets to the Successor
Agency for subsequent disposition or transfer to the City as directed by
the Oversight Board

SCOsComment

The State ControllersOffice is in agreement with the City of Morgan
Hill

Unallowable Asset Transfers Cash Capital Improvements

On February 24 2011 the RDA transferred2430000 in cash to the
City for future capital improvements and replacement costs for all
building systems and equipment for all RDA capital assets that were
transferred Pursuant to HS Code section 341675 the RDA was not

allowed to transfer physical assets or cash to a public agency after
January 1 2011

4
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Citys Response

Drry Review Finding 1 2 bullet page 4 On February 24 2011 the
RDA transferred2430000 in cash to the City for fitu e capital
improvements and replacement costs for all building systems and
equipment for all RDA capital assets that were transferred the RDA
was not allowed to transfer physical assets or cash to a public agency
aflerdamtatyl 2011

The transfers of cash were not unlawful at the time they were made
They were legally documented and were approved in an open noticed
public meeting We do agree however that the legal transfers of cash
are subject to retroactive invalidation and to the extent such transferred
assets have not been committed to third parties they are subject to claw
back per ABXI 26 Of the 2430000 transferred the amount of
186923 was the RDAs obligation for FY 11 12 which has now been
discharged Therefore the City will return to the Successor Agency all
but 186923 of the2430000 The Successor Agency will in turn
convey the cash to the County Auditor Controller for disbursement to
the underlying taxing jurisdictions as directed by ABXI 26

SCOs Comment

The State ControllersOffice is in agreement with the City of Morgan
Hill The amount that should be transferred back is2243077

Unallowable Asset Transfers Cash Lease Prepayment

On February 24 2011 the RDA transferred2002000 in cash to the
City for advance payment to prepay the lease which expires in 2024 for
5700 square feet of space to house the RDASuccessor Agency As
noted in the City Staff Report dated January 28 2011 approved by the
Assistant City Manager and submitted by the Executive Director of the
MHRA the purpose of the asset transfers was to protect redevelopment
agency resources from the elimination of the RDA RDA Staff Report
meeting dated February 16 2011

Prior to January 1 2011 the RDA was paying the city 154000 on an
annual basis for the lease The calculation for the lease payment was
based on market rates for similar quality office space in the City at a rate
of225 per square foot per month for approximately 5700 square feet
of lease While 25 employees may have worked in the space provided
the amount of time actually worked on RDA activities was less than
100 Therefore the lease payment was overstated by the amount of
time the space was used by employees to work on City activities

The City is required to return the entire amount back to the Successor
Agency for disposition because the calculation did not reflect the amount
of time used by the RDA The Successor Agency is directed to use its
authority under HS Code section 34177 to revise the lease and
calculate the revised annualized lease payments that should have been

5
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made by the RDA for the period through January 31 2012 and which
should be made by the Successor Agency from February 1 2012 until it
ceases operations Such payments are required to be included on a
Recognized Obligation Payment Schedule ROPS and approved for
payment by the Department of Finance

CitysResponse

Droll Review Finding 1 3 bullet page 4 On February 24 2011 the
RDA transferred2002000 in cash to the Cilyfor advance payment to
prepay the lease of space to house the RDASuccessor Agency
The Chy is required to return the entire amount back to the Successor
Agency for disposition because the calculation did not reflect the
amount of time used by rile RDA The Successor Agency is directed to
use its authority to revise the lease and calculate the revised

annualized lease payments that should have been made by the RDA
and which should be made by the Successor Agency Such payments
are required to be included on a Recognized Obligations Payment
Schedule BOPS and approved for payment by lire Department of
Finance

Agree in part The City agrees that the lease contract is subject to the
retroactive invalidation of contracts between the former Agency and the
City HS 34178a The City disagrees however with the Draft
Reviews direction to use its Successor Agencys authority to

revise the lease and calculate the revised annualized lease payments
that should have been made by the RDA

While the Controller has the statutory authority to order the return of
assets he is without authority to dictate the nature or amount of
enforceable obligations The Oversight Board with approval by the
Department of Finance has the authority to approve the reentering of
the lease agreement HS 34178a It is also notable that under AB
1484 the Successor Agency has the additional authority to create
enforceable obligations to conduct the work of winding down the
Redevelopment Agency HS 341773b

Even if the Controller has some authority to order the revision of the
lease payment amount the suggested method of lease calculation is
based on faulty assumptions The annual lease amount of154000 is
tied to a portion of the annual debt service the City pays to bondholders
who financed construction of the office building that the former RDA
and now the Successor Agency occupies The building and the bond
issue that financed it were sized on the reasonable assumption that the
former RDA would be occupying an agreed upon portion of the
building based on what the RDA would need for the purposes of
implementing the former RDAs Redevelopment Plan The

disappearance of the RDA does not imply the disappearance of the
obligation of the Successor Agency to continue to pay the City for the
costs it incurred in paying for the RDAs planned share of the space in
the building It is not unusual in commercial leasing that the tenant is
obligated to pay a lease amount and commit to a lease term that would
compensate the landlord for the costs of constructing and improving
leased space to suit the needs of the tenant Just because the tenant

10
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during the term of the lease no longer needs the same space as
contemplated at the time of the making of the lease does not obligate
the landlord to adjust either the amount or the term of the lease
Neither is it unheard of for the tenant to prepay a lease for years in
order to compensate the landlord upfront for the cost of the
improvements of the tenant space

SCOsComment

The State ControllersOffice is in agreement with the City of Morgan
HillRDA Successor Agency comment that the lease contract is subject
to the retroactive invalidation of contracts The SCO also agrees that
any revision of the contract shall be decided and approved by the
Oversight Board and State Department of Finance The City is ordered
by the Controller to return1848000 of the remaining balance after the
rent payment of154000

Unallowable Asset Transfers Cash Advance Payment for
Reconstruction

On February 24 2011 the RDA transferred 977000 in cash to the City
for advance payment for the reconstruction of RDA owned parking lots
To accomplish this transfer the City and the RDA entered into an
agreement under Resolution MHRA334 Based on HS Code section
341675 the RDA was not allowed to transfer physical assets or cash to a
public agency after January 1 2011

CitysResponse

Draft Review Finding 1 4 bullet page 5 On February 24 2011 the
RDA transferred 977000 in cash to the Cityfor advance paynnentfa
the reconstruction of RDA owned parking lots To accomplish this
transfer the City and the RDA entered into an agreement the RDA

was not allowed to transfer physical assets or cash to a public agency
aflerJanuay 1 2011

Agree in part The transfers of land and cash were not unlawful at the
time they were made They were legally documented and were
approved in an open noticed public meeting we do agree however
that the legal transfers of assets are subject to retroactive invalidation
and to the extent such transferred assets have not been committed to
third parties they are subject to claw back per ABXI 26 The City will
return the 977000 of cash to the Successor Agency and ask the
Oversight Board to consider approving a transfer of ownership of the
former RDAowned parking lots to the City

SCOsComment

The State ControllersOffice is in agreement with the City of Morgan
Hill

IVA
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Unallowable Asset Transfers Cash Unfunded PERS Obligation

On March 7 2011 the RDA transferred1300000 in cash to the City
for an unfunded advance Public Employee Retirement System PERS
obligation This amount was never budgeted appropriated or
encumbered by the RDA While the RDA is liable for its actual share of
the PERS obligation there is no accurate documentation calculating the
actual amount of this obligation The entire amount should be returned to
the Successor Agency and the City may rebill the Successor Agency for
the actual amount incurred on behalf of the RDA The bill is required to
be included on a ROPS and approved for payment by the Department of
Finance

Citys Response

Draft Review Finding 1 5 bullet page 5 First sentence On itlarch
7 2011 the RDA transferred1300000 in cash to the City for an
mfmnded advance Public Employee Retirement System PERS
obligation

City Agree

SCOsComment

The City agreed

Citys Response

Finding 2 sentence Mis amount was never budgeted
appropriated or encumbered by the RDeI

Disagree The Redevelopment Agency Board authorized the transfer at
its meeting of January 26 2011 and amended the FY 101I RDA
budget to reflect the transaction at its meeting of April 20 2011

SCOsComment

We have reexamined the supporting data and agree with the City
Therefore we have revised the finding accordingly

Citys Response

Finding 3 sentence Ahile the RDA is liable for its actual share of
the PERS obligation there is no accurate documentation calculating
the actual amount of this obligation

Disagree City staff provided the State ControllersOffice with detailed
calculations underlying the 13 million unfunded accrued actuarial
liability calculations at a level ofdetail that even CalPERS itself was
and is incapable of generating Staff also provided proof to the State
Controllers Office auditors that the 13 million had been paid to
CalPERS

M
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SCOsComment

We have reexamined the supporting data for the PERS payment and
have concluded that the payment is valid Therefore we revised the
finding accordingly

Citys Response

Finding 4 and 5l sentences The full amount should be returned to
the Successor Agency and the City inay re Gill the Successor Agencyfor
the actual amount of costs hicurred on behalf of the RDA The bill is
required to be included on a ROPS and approved for payment by the
Department ofFinance

Comment Disagree The pension payments made to CalPERS a third
party were made to satisfy pension obligations that had already been
incurred for the period of the employment of RDA employees prior to
the enactment of ABXI 26 So the order to transfer back and place
such obligation on the ROPS is both unsupported by law and
impossible to do First the Controller has the power to order the
transfer back of assets only if the City is not contractually committed
to a third party for the expenditure or encumbrance HS 341675
Pension obligations were in fact an incurred obligation to a third party
beyond the Controllerspower to claw back Second nothing in either
ABX 1 26 or AB 1484 requires the City as Successor Agency to place
on a ROPSyears after it has already been incurred and paida
payment obligation made in good faith prior to the enactment of ABXI
26 Third it is impossible to return the funds to the Successor Agency
because the City does not have them CaIPERS does Nothing in the
law requires and in fact it would be unconstitutional to require the
City to pay to the Successor Agency moneys from other funds of the
City rherefore Nye respectfully request that your division remove this
finding altogether If you need another copy of the detailed
calculations please ask the CitysFinance Director or Assistant Finance
Director

SCOs Comment

We have reexamined the supporting data for the PERS payment and
have concluded that the payment is valid Therefore we revised the
finding accordingly

Unallowable Asset Transfer Cash Unemployment Insurance

On March 7 2011 the RDA transferred 391050 in cash to the City for
the purpose of paying Unemployment Insurance claims for RDA staff
who were laid off The City used the highest salary to determine the
estimated amount to be paid into the unemployment fund This amount
was never budgeted appropriated or encumbered by the RDA While
the RDA is liable for its actual share of Unemployment Insurance claims
there is no documentation calculating the actual amount of this
obligation The full amount should be returned to the Successor Agency
and the City may re bill the Successor Agency for the actual amount of
costs incurred on behalf of the RDA The bill is required to be included
on a BOPS and approved for payment by the Department of Finance

9
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Citys Response

Draft Review Finding 1 6 bullet page 5 1 and 2 sentences On
dtarch 7 2011 the RDA transferred 391050 tit cash to the City for
the purpose ofpaying Unemployment Insurance claims for RDA staff
who were laid off The City used the highest salary to determine the
estimate amount to be paid into the a employme t find

Agree but please change salary to weekly benefit in this sentence
Every affected employee earned a high enough salary to qualify for the
maximum unemployment benefit trader Federal law

SCOsComment

The State ControllersOffice is in agreement with the City of Morgan
Hill

CitysResponse

Finding 3 sentence This amount was never budgeted appropriated
or encumbered by ilia RDA

Disagree The Redevelopment Agency Board authorized the transfer at
its meeting of January 26 2011 and amender the F1 10 11 RDA
budget to reflect the transaction at its meeting of April 20 2011

SCOsComment

We have reexamined the supporting data and agree with the City of
Morgan Hill

CitysResponse

Draft Review Finding 1 6 bullet rentainirng sentences INfile the
RDA is liable for its actual share of Unemployment Insurance claims
there is no documentation calculating the actual amount of this
obligation The full amount should be returned to the Successor Agency
and the City may rebill the Successor Agencyfor the actual amount of
costs incurred on behalfofthe RDA The bill is required to be included
or a ROPS and approvedforpayment by the Department ofFinance

Agree in part As you point out at the top of page 2 By law the State
Controller is required to order that such assets except those that
already had been committed to a third party prior to June 28 2011
effective date of ABXI 26 be returned Emphasis added
Obviously unemployment benefits were committed to both EDD and
the laidoff RDA staff prior to June 28 Finally as noted in the section
immediately above Section 34171d1B defines unemployment
payments as enforceable obligations similar to pension payments
Indeed laidoff employees are still collecting unemployment benefits
as of this writing and may continue to do soup to the maximum of
99 weeks authorized under Federal law Therefore the city will return

10
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all but the 31310 expended on unemployment benefits already
received by former RDA staff through March 31 2012 plus the not
yet known from EDD amount claimed by those former employees
since then For future unemployment claims the City will take the
recommended action and put them on a ROPS for approval

SCOsComment

The State Controllersoffice is in agreement with the City of Morgan
Hill Therefore we revised the finding accordingly

Pursuant to HS Code section 341675 the RDA may not transfer assets
to a city county city and county or any other public agency after
January 1 2011 Those assets should be returned to the Successor
Agency for disposition in accordance with HS Code section 34177 d
and e However it appears that some of those assets also may be
subject to the provisions of HS Code section 34181x HS Code
section 34181a states The oversight board shall direct the successor
agency to do all of the following

a Dispose of all assets and properties of the former redevelopment
agency that were funded by tax increment revenues of the dissolved
redevelopment agency provided however that the oversight board may
instead direct the successor agency to transfer ownership of those assets
that were constructed and used for a government purpose such as
roads school buildings parks and fire stations to the appropriate
public jurisdiction pursuant to any existing agreements relating too the
construction or use of such as asset

Order of the Controller

Based on HS Code section 341675 the City of Morgan Hill is ordered
to reverse the transfer of the above assets described in Schedule I and
Attachment 1 in the amount of 88635765 plus interest earned and
return them to the Successor Agency

The Successor Agency is directed to properly dispose of those assets in
accordance with HS Code sections 34177d and e and 34181aAs
noted the City may rebill the Successor Agency for actual amounts
incurred on behalf of the RDA or Successor Agency for lease payments
reconstruction costs and Unemployment Insurance claims

11
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FINDING 2 The Morgan Hill Redevelopment Agency RDA transferred
Unallowable transfers 19800602 in assets to the newly created Morgan Hill Economic

to the Morgan Hill Development Corporation MHEDC in March of 2011 Per the City

Economic Development Staff Report dated January 28 2011 approved by the Assistant City

Corporation
Manager and submitted by the Executive Director of the RDA it appears
the purpose of the asset transfers was to protect RDA resources from the
elimination of the RDA All of the asset transfers occurred during the
period of January 1 2011 through January 31 2012 to the MHEDC an
agency described under HS Code section 3416710 The assets were
not contractually committed to a third party prior to June 28 2011 The
assets consisted of cash and capital assets

The unallowable asset transfers were as follows

The RDA transferred capital assets of 13896553 in land and
improvements to the city On March 29 2011 the City transferred the
assets back to the RDA This transfer was implemented by an
agreement between the city and RDA under Resolution 6410 Also on
March 29 2011 the RDA sold the assets to the MHEDC for 1
under Resolution 6411 Although Resolution 6410 was signed the
records of the Morgan Hill Redevelopment Agency do not show that
the assets were transferred first to the City and then back to the RDA
only that the assets were being transferred from the RDA to the
MHEDC

On March 16 2011 the RDA transferred4128000 in cash to the
MHEDC by Resolution MHEDC002 to provide development
services to the Morgan Hill Redevelopment Agency in the Citys
downtown area in conformance with the Citys Downtown Specific
Plan

On June 30 2011 the RDA transferred 71049 in investment
property to the MHEDC to be held for resale

On June 30 2011 the RDA transferred 1705000 in an Option
Agreement to the MHEDC The Option Agreement owned by the
RDA was to exercise an option to purchase certain properties

The following statements were made at various meetings regarding the
protection of redevelopment assets

On January 26 2011 at a Joint Regular City Council and
Redevelopment Agency Meeting City Manager Ed Tewes stated
Some have been concerned that those assets would be swept away by
the successor agency to buy down the debt Mayor Tate then stated
other cities have gone beyond what you are proposing and have tried
to protect the whole amount somehow

On February 16 2011 at a Joint Regular City Council and
Redevelopment Agency Meeting Council Member Carr stated
our job is to protect Morgan Hill People may wonder what the
actions that the City Council and Redevelopment Agency are taking
they are to protect the City City Attorney Wall stated the actions
are something that agencies do quite often It is the prevalent practice
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that when the communities build those facilities the cities own them

We are taking actions that we would want to take whether the RDA
was going away or not

On March 23 2011 at a Joint Regular City Council and
Redevelopment Agency Meeting City Manager Ed Tewes stated
the city has taken all the reasonable steps to protect the resources
generated here in Morgan Hill for the benefit of the City but it is
possible that the city will still have to fight for those funds if the
trailer bill passes He also stated if Council takes this action there
will be a greater degree of comfort that the concept design of this
project can be completed because the city would have entered into a
thirdparty contract prior to the effective date of the trailer bill

City Attorney Wan stated tit is unclear who would have the authority
to approve spending once the trailer bill passes and it is even
questionable whether this oversight committee or the successor
agency will have the authority to recognize any contract passed after
January 1 2011 If there is a contract with a third party there is at
least an argument that if contracts are entered into and are being
performed then the successor agency needs to continue to honor them
but it is still unclear what the legislation actually states

Mayor Tate stated it was a shame the process had to be fast tracked
but that the shame was on the State for putting such pressure on the
city

The MHEDC was created and the Articles of Incorporation signed on
March 2 2011 to carry on the functions of the RDA by providing
development services in the Citys downtown area in conformance with
the Citys Downtown Specific Plan The initial Board of Directors
consisted of all City Council Members They were

Steven Tate MayorCity Council Member
Larry Carr City Council Member
Richard Constantine City Council Member
Marilyn Librers City Council Member
Gordon Siebert City Council Member

On March 7 2012 a meeting was held to replace the members of the
Board of Directors to create some independence with an arms length
distance between the private nonprofit corporation and the City itself
However there is no official signed documentation or resolution
confirming the change Also all of the unallowable transfers described
previously were made during the period when the City Council still was
sitting as the Board of Directors of the MHEDC Below is a list of the
then proposed new Board of Directors members

Greg Sellers President of Burnham Solar
Brad Krouskup President and CEO of Toeniskoetter

Development
Laura Gonzalez Escoto former employee of several
RDAs

13
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Doug Moffat Senior Vice President of Pinnacle Bank
Howard Allred CFO of Specialized Bicycles
Larry Carr City Council Member
Gordon Siebert City Council Member

Pursuant to provisions of HS Code section 341675 the RDA may not
transfer assets to a city county city and county or any other public
agency after January 1 2011 The City contends that the MHEDC is a
public nonprofit corporation created to provide charitable or other public
purposes and that transfers from the RDA to the MHEDC are not
prohibited under HS Code section 341675 However HS Code
section 3416710 states the following

3416710 a Notwithstanding any other law for purposes of this part
and Part 185 commencing with Section 34170 the definition of a
city county or city and county includes but is not limited to the
following entities

1 Any reporting entity of the city county or city and county for
purposes of its comprehensive annual financial report or similar
report

2 Any component unit of the city county or city and county

3 Any entity which is controlled by the city county or city and
county or for which the city county or city and county is
financially responsible or accountable

b The following factors shall be considered in determining that
an entity is controlled by the city county or city and county
and are therefore included in the definition of a city county or
city and county for purposes of this part and Part 185
commencing with Section 34170

1 The city county or city and county exercises substantial municipal
control over the entitys operations revenues or expenditures

2 The city county or city and county has ownership or control over
the entitys property or facilities

3 The city county or city and county and the entity share common
or overlapping governing boards or coterminous boundaries

4 The city county or city and county was involved in the creation or
formation of the entity

5 The entity performs functions customarily or historically
performed by municipalities and financed thorough levies of
property taxes

6 The city county or city and county provides administrative and
related business support for the entity or assumes the expenses
incurred in the normal daily operations of the entity

c For purposes of this section it shall not be relevant that the
entity is formed as a separate legal entity nonprofit
corporation or otherwise or is not subject to the constitution
debt limitation otherwise applicable to a city county or city
and county The provisions in this section are declarative of
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existing law as the entities described herein are and were
intended to be included within the requirements of this part
and Part 185 commencing with Section 34170 and any
attempt to determine otherwise would thwart the intent of
these two parts

The current relationship between the City and the MHEDC is described
below with the applicable HS Code sections identified

The initial controlling Board of Directors for the MHEDC were the
City Council members who previously acted as the Board of
Directors of the RDA and the corporate officers are CityRDA
employees HS Code sections 3416710b1and 3416710b3

The City Council members had control over the disposition of the
assets owned by the MHEDC HS Code section 3416710b2

The City was responsible for creating the MHEDC HS Code
section 3416710b4

The specific charge given to the MHEDC was to continue
redevelopment functions which violates the provisions of ABXI 26
HS Code section 3416710b5

All administrative and business support for the MHEDC is provided
by the City HS Code section 3416710b6

The City formed the MHEDC as a separate legal entity nonprofit
corporation HS Code section 3416710c

Order of the Controller

Based on HS Code sections 341675 and 3416710 the City is ordered
to direct the MHEDC to reverse the transfer of the above assets
described in Schedule 2 and Attachment 2 in the amount of
19800602 plus interest earned and return them to the Successor
Agency

The Successor Agency is directed to properly dispose of those assets in
accordance with HS Code sections 34177dand e and 34181a

Citys Response

Comments Relating to Finding 2 Transfers to the MHEDC

Draft RerierP Finding 2 Entire Finding In sun the Finding is that
because it appears the puapose of the transfers was to protect RDA
resources front the elimination of the RDA and because the AIHEDC
is au agency described under IlS Code Section 3416710 that the
transfers to the MHEDC are unallowable

Continent The MHEDC is a bona fide independent corporation and is
NOT a city under HS 3416710 The motivations of the City
Council for creating the MHEDC which the Draft Report suggests may
have included the protection of RDA assets from RDA dissolution are
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irrelevant to the analysis of whether the transfer is legal and allowable
or whether the transfer is subject to the Controllers power to claw
back sic the assets

I The MHEDC is a bona fide corporation and not a city or an
agency of the City

It cannot be disputed that the MHEDC is a duly incorporated
domestic corporation of the State of California organized under the
Nonprofit Public Benefit Corporation Law for charitable purposes
and specifically for the primary purposes of providing physical
economic and educational development redevelopment and
revitalization efforts with the City of Morgan Hill Articles of
Incorporation MHEDC Even though it was first created by the
City it is organized and operated as a corporation wholly
independent of the City

Under its bylaws as amended at a duly organized meeting of the
Corporation on March 7 2012 the board of directors consist of
5 7 members

Only a maximum of 2 members may be sitting members of the
City Council MHEDC Bylaws Section403b and therefore
the majority of the Board members are always non City Council
members independent of the Cityscontrol

The Board holds its meetings at a time and place different and
apart from City Council meetings

The Board has hired its own legal counsel

The Board has obtained insurance covering MHEDC assets and

The Board has made the necessary filings with the Internal
Revenue Service

As such the MHEDC fails to meet the definition of a city under
HS 3416710

According to the Citys independent auditor the MHEDC is not
a component unit of the City since March 7 2012 when its
bylaws were amended for reporting purposes or for the purposes
of its comprehensive annual financial report Therefore the
MHEDC does not meet the definitions of a city under HS
3416710a1 or 2

MHEDC does not meet the definition of a city under
HS 3416710a3any entity which is controlled by the
city

o Other than certain reporting and use requirements regarding
the assets transferred to the MFIEDC pursuant to then
existing Redevelopment Law and an Operating Agreement
dated March 8 2011 the MHEDC board has complete
control and discretion over its own assets operation
revenues and expenditures Other than the initial seed
funding comprised of assets transferred by the RDA the City
is not obligated and has no intention to further support or
contribute to the MHEDC The MHEDC has control over its

operation expenditures and revenues The MHEDC has its
own corporate powers to raise its own revenues
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All assets of the MHEDC are held in the corporationstitle
The City has no ownership or control over MHEDC assets
including the assets transferred to the MHEDC

fhe MHEDC has an independent board having no more than
2 City Council members out of 57 board members and its
boundaries are not coterminous with that of the former RDA

the MHEDC covers the entire City of Morgan Hill which is
larger than the former Redevelopment Area

Even though the City did form the MHEDC the clear intent
from the outset of the Corporation was to create an
independent corporation

The MHEDCs purpose is to improve the physical
economic and educational development redevelopment and
revitalization efforts within the City of Morgan Hill which
are not file customary functions performed by municipalities
through levies ofproperty taees It should be noted that such
functions were some of the functions of the former RDA but
the RDA was not a municipality it was an agency of the
State and had no power to levy properly laves The
historical and customary functions of the City are public
safety health welfare and land use

The City provides administrative and business support for the
MHEDC only through an executed agreement for
reimbursement of such expenses by the rl4HEDC to the City
as a temporary measure until the MHEDC may hire its own
staff The City does not assume the expense of normal daily
operations of the MHEDC

2 The MHEDC is not a city and the transfers to it by the RDA under
former Redevelopment Law are allowable even if it appears that
the purpose of the asset transfer was to protect RDA resources from
the elimination of the RDA

It is well established rule of judicial interpretation that the possible
improper motivations of the Legislature or its members in passing
legislation are immaterial to questions involving the validity of such
legislation County of Los Angeles v Superior Court 13 Cal3d
721 728 1975 Therefore in looking at whether the transfers from
the RDA to the MHEDC were permissible a court will not delve
into the motivations of the former RDA board when it adopted the
legislation to transfer assts It would be irrelevant whether the
RDAs purpose was to protect RDA resources as long as the
MHEDC is a bona fide corporation to which the RDA could legally
transfer assets under the then existing Redevelopment Law

In City of Cerritos v Cerritos Taxpayers Assn 183 CalAppAth
1417 2010 the court of appeal upheld an arrangement in which
the Cerritos Redevelopment Agency transferred land and financial
assets to a nonprofit corporation formed by the City of Cerritos so
that the nonprofit corporation could develop low and moderate
income housing In that case the Cerritos Taxpayers Assn
contended that the City created the nonprofit corporation only to
escape the requirement under Article XXXIV 1 of the California
Constitution that a majority of voters must approve the construction
of low income housing by any state public body The association
contended that the nonprofit organization was merely a shell
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corporation controlled by the City and Agency intended to skirt the
voter approval requirement ofpublic agency housing projects The
court observed that the nonprofit board members were the same
members as the city council though the city intended to transition
into a permanent board of members of the public Even with such
observation the court held that the corporation is a private
corporation and the housing project it will construct is privately
owned and not subject to the voter requirement of a public housing
project The court held

We are not at liberty to ignore the corporationsstatus it has a
genuine separate existence from the City and Agency so it
does not matter whether or not the City essentially controls
Cuesta Villas the nonprofit organization The City and
Agency have avoided the voter approval requirement of Article
XXXIV but the law permits what has been done

So here the Controller cannot simply ignore the separate existence
of the MHEDC from the City whether under corporate law or under
the tests of HS 3416710aEven ifthe purpose of creating the
MHEDC was to protect RDA assets the law at the time that the
EDC was formed permitted what has been done Based on both
HS3416710asic and on case law the Controller cannot order
the City to direct the MHEDC to reverse the transfer of assets
when the City has no control over the independent decision of the
MHEDC a bona fide nonprofit corporation

SCOsComment

As stated in the report the MHEDC was created to carry out the
functions of the RDA by providing development services for the city
and its Board of Directors consisted entirely of City Council Members
Furthermore the City had full control over the MHEDC including the
disposition of RDA assets For all practical purposes the MHEDC does
meet the definition of a city pursuant to HS Code sections 3416710a
34t6710band 3416710c

The Citys assertions that the MHEDC was separate from the city and
that the City had no control over the independent decisions of the
MHEDC was not factually supported during our review or in the Citys
response
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Schedule 1

RDA Assets Transferred to the City of Morgan Hill

Ammint

Unallowable transfers to the City of Morgan Hill
Capital Assets

Land and improvements I
Current Assets

Cash transfer to Fund 741 building replacement
Cash transfer to Fund 740 building maintenance
Cash transfer to Fund 346 public facilities
Cash transfer to Fund 791 employee benefits
Cash transfer to Fund 760 unemployment insurance

Total unallowable transfers City of Morgan Hill

Adjustments to Draft Report

Unallowable transfers to the City of Morgan Hill
Capital Assets

Land and improvements
Current Assets

Cash transfer to Fund 741 building replacement
Cash transfer to Fund 740 building maintenance
Cash transfer to Fund 346 public facilities
Cash transfer to Fund 791 employee benefits
Cash transfer to Fund 760 unemployment insurance

83207948

2430000
2002000
977000
1300000
391050

90307998

Draft Final

Report Report
Amount Adjustments Amount

83207948 83207948

2430000 186923 2243077
2002000 154000 1848000
977000 977000
1300000 1300000
391050 31310 359740

Total unallowable transfers City of Morgan Hill 90307998 1672233 88635765

I Detail listing of assets on Attachment I This amount is net of depreciation
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Schedule 2

RDA Assets Transferred to the MHEDC

Amount

Unallowable transfers to the MHEDC

Capital Assets
Land and improvements 1 13896553

Current Assets

Cash transfer 4128000

Investment real estate option purchase 1705000

Investment land held for resale 71049

Total unallowable transfers 19800602

I Detail listing of assets on Attachment 2 This amount is net of depreciation
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Attachment 1

Schedule 1
j

h9 11 IOX2 ransferredtoUtV
As of 020112

BulldingLand Improv Land

Jul11dan12 1112

Land and

Improvements

CRC PV Solar

Value

Will stMonterey Parking lot
2300465

Third Street Parking lot
10I1 Permanent Skateboard BMX Park

114

tibtaryFadlity

114

Centennial Recreation center

360

Fitness Expansion Opportunities

360

Marquea Sign at CCC

42930

AquaticsCentertandscapeConversion

42930

Aquallcs Center 1789419

46111

CRC PV Solar

16111

Third StrantMonterey Parking Jot

2015

Third Street Parking

2015

Associated concrete 420073
0910 Outdoor Sports Complex Fields

925918

Permanent SkateboardBMX Park

12950

Wary Facility

12950

Centennial Rec Center

9269

Parking Expansion at CRC

9115

Marquee Sign at CCC

Aquatics Center landscape Conversion
Aquatics Center

33300

DepolStreetParkinglot

33300

Third StreetMonterey Parking lot

3893

writerey Road parking lot

3828

Third Street Parking

213116

County Courthouse
08109 Sports ComplaxAquaties

Outdoor Sports ComplexFlelds

21

Book Land and

Improvements Depreciation Value Book Value

2300465 2300465 2300465
114 114 114

360 360 360

42930 42930 42930

46111 16111 16111

2015 2015 2015
925918 925918 925918
12950 12950 12950

9269 iS4 9115 9115

1789419
33300 33300 33300
3893 65 3828 3828

213116 3552 209564 209564

420073

3541 59 3482 3482

52318 872 51446 51446
36452 608 35844 35844

35670 595 35076 35076

3803 63 3740 3740

103003 1717 101286 101286

90632 4S32 86100 86100

76650 3 72818 72818

40373 2 38354 38354

145768 7288 138480 138480

61859 3093 58766 58766
103350 5168 98183 98183

868053 43403 824650 824650

85992 7166 78826 78826
76443 3822 74621 72621
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Permanent WlebgardOMXPark 79750 28988 50763 550763
library 258502 12925 245577 245577
Centennial McreatlonCenter 53327 2 50661 50661
PaiHollExpon Sion atCRC 74073 31701 70369 70369
illness Expansion Opportunities 48404 2420 45984 45984

Marquee Sign stccc 9453 788 8665 8
Depot StreotParking Lot 1585433 132120 1453313 1453313

3rd 5UMom0eyPaikiagLot 125464 10455 115069 215009
Monterey good Parking Lot 30559 2547 28012 28012

Third Street Parking 175 15 160 160

AssodaledContfoto 3081570 3081570

Hamilton Property475751wontemy 29550 2463 27088 27088

COuntyCourthouse 5286 352 4934 4934
0108 Sports complexaquaflrs 264880 26488 238392 238192

Outdoor spoils complex fields 4715208 392934 4322274 4322274
El Toro Youth Center 29750 2479 21271 27271
Library 15695070 1 14570481 14570481
Centennial Rec Center 5287 4607 50680 50680

Depot Street Parking 91299 10651 80618 80648
Swing Proper tyVaranlloUCaprlcity 300000 1 300000

Hamilton Propefty1757SMomerey 208300 475546 5481 420067 628367

0607 Soccer Complex 10100 1178 8922 8922
Sports Complex Aquatics 113382 17007 96375 96375
Sports Complex Fields 2046890 238804 1808086 1808086
Indoor Rec Center CRC 4868886 568037 4300849 4300849

Depot Street Parking 36044 5407 30637 30637

Public Parking Lots 280 42 238 239

SoccerComplex 3643 425 3218 3218

Train Depot Building 2290 267 2023 2023
Property Based Improvement District 27594 4139 23455 23455
Indoor Rea Center 16883700 1969765 14913935 14913935

05106 Soccer Complex 3216 429 2787 2787
Sports Complex Aquatics 124469 20745 103724 103724
Sports Complex Fields 415 55 360 360

SportsComplex Aquatics 57540 9590 47950 47950

Aquatic Complex 688520 114753 573767 573767
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0405 Soccer Complex
Sports Complex Aquatics
Community Center

0304 County Courthouse
Soccercomplex
Sports Complex aquatics
Soccer complex

Aquatic Complex
Public Parking Sots
Community Sec Facility
Soccer complex

0103 Community Center

Community Playhouse
Community Center
Soccer complex

Sports complex Aquatics
Aquatic complex
Comm Indoor Sec Center

County Courthouse
0102 Sports Complex Aquatics

Sports Complex Fields
Aquatic Complex
indoor Recreation Center

Public Parking tots
County Courthouse

Soccer Complex

Library
00101 Temple Emmanuel

Gunderson Property jCRQ
99100 Community Center
9798 MH School Project

41h Street Property East
9697 Morgan Hill School Project
9596 Depot Commons

Skeels Hotel

9192 Depot Center
7374 Leased to SC Housing 50yrs

Total Building Land Improvement

Difference of 57028 Is depreciation In FY 3011

6960 1160 5800 5800

991089 198218 792871 792871

44393 8879 35514 35514
3221513 3221513

4615 923 3692 3692

9599820 2239958 7359862 7359862

833960 180691 653269 653269

74794 18699 56096 56096

13185 3296 9889 9889

186804 40474 146330 146330

11 11

853168 199073 654095 654095

13349 3115 10234 10234

142551 33262 109289 109289
35 35

76650 76650

1147 1147
200 200

100000 100000

30872 6689 24183 24183

5100000 2556156 596767 1959389 7059389

327650 22166 5911 16255 343905

1003100 1003100

8293 2211 6082 6082

25000 25000

238188 59863 178325 178325

128561 29998 98563 98563

5502340 5502340
38886 14325 24561 24561

14592 5894 8 8

12926 6156 6770 6770

16653 8311 8342 8342

16184 8536 7648 7648

267120 267120 151368 115752 382872

9345
21433427 70653665

r 91345
88791441774521 83207948
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Attachment 2

Schedule 2
CITY OF MORGAN 14111

MORGAN HILL ECONOb41C DEVELOPMENT CORPOMTI011
FIXED ASSETS

As of February 1 2012

Oplionto

APN Address Oescrlpilon Purchase Land ImprovEr is

Accumolaled

Depredators
0210112

Bookvalue

Improvements

020112

Total

BodtValue

020112

72613433 55 E 41h St VacanthoUSe vent to Pat 197000

72613 1EMonterey Rd Vacant

72613439 117270Ithx ey Single family 01
72613 117280 Monterey Nuor store 945380 509051 52319 456731 6402111

72614W 17310 Monterey Potketpalk
726 14 OH 1738017390 MMterOY Hendren 320000 10491 142858 906703 1226709

72614 30E Sewn If HndedWrdSt parking 125464 12895 112569 112559

71614025 2ESecond t Parking between list and 2nd
72614026 2ESawrid 5t Parking between 1st and 2nd
72614028 1742017440 Monterey Granada Theatre 2442336 503326 1939010 1939010

72614 429 17450Monlorey OuNng5Nng 1336686 1611 1154749 114748

71414030 17490610nterry Downtown Mall 4500000 W591 3859409 3859409

72614031 2 Donntozm Mall Parking PadinB between 1st and 2M 1700000 1

72614032 50 First DupJust past parking lot 744071 101276 641795 642795

72615071 172958utierpield Cal Train Facility 629322 859896 512899 346997 976319

72613072 17295 Butterfield Caunhom Plaza 882882 882882

72643 033 Vatant 55 E Fourth St Land had for resale 71049 71049

72614001 eooksmartOagas lnveHars Option not oemetshlp 1705000 1705000

Totals 1705000 4548633 11567071 7148101 94191 1S672602

Transfetrod from RDA 03124111
1 Purchased as a block1454431 15672602

2 Purchased as a block 6700000 plus ti locos 1705000
71049

13896553
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CitysResponse to
Draft Audit Report
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CITY OFMORGAN HILL

Mr Steven Mar Chief Local Government Audits Bureau
Slate ControllersOffice
Division of Audits
PO Box 942850

Sacramento CA 942505874

Also delivered electronically

Re Review ofAsset7ranrerYby Morgan 11111 Redevelopment Agency

Dear Mr Mar

CITYMANAGERSGE WA
17575 PEAR AVENGF

MORGAN11111CA950374128

nna4037797271rm4037791592
AYIORGANi1111CAWV

The City of Morgan Ifill appreciates lire opportunity to comment on your divisionsdraft Asset Transfer
Review of the former Redevelopment Agency Drab Review The City fins a number of comments
which follow the san7e order as the haft repo l you sent us on Monday July 23

Backeround an Reservation of Mullis

As a factual background most of the assets outlined in the Draft Review were transferred to the City at a
time when what became ABX 126 was but a gleam in the Goveinorseye and when the initial legislation
AB 101 which the legislature never did pass had not even been introduced Many of the transfers
particularly the governmental purpose assets such as recreation centers libraries roads and public
parking lots were part of the normal practice of redevelopment agencies under the f nni r
Redevelopment Law where the Agency assisted with the development of public Improvements and then
hansferred such assets to the City All of the transactions discussed in ilia Review were in fact legally
made but are now retroactively deemed unallowable without consideration of the individual
circumstances of the various agencies statewide

Given the factual circtunstalces outlined above tre City makes n general objection to lire retroactive
nature of the asset review conducted by the Controller and ils authority to order tho roan of assets The
City does not waive tiny theories of legal challenge to the legality of this review and proposed orders
Where the Draft Review points out that tile purpose of ilia asset transfers was to protect redevelopment
agency resources from the dissolution or the RDA ilia City only answers that there was no dissolution
tit the time of the transfers and even if true such transfers were legally made pursuant to the
Redevelopment Law still in effect at the time

In the following comments the City agrees with the Controllersconclusions in many instances with the
caveat of the general protest in other instances these comments point out the circumstances unique to
Morgan Bill that would legallyjuslify ilia transfers even in light of the ABX1 26 and AB 1484 schemes

Comments Jielnlhug to Findhm 1 criousfers to Cilvl

Draft Review pindh7g 1 1 ballet page 4 In Tebraaly and A4arch 2011 the RDA lraf7ferred capital
assess ofS83207948 tit land and Iminoventelas to the City the RDA was not allowed to transfer
physical assets or cash to a public agencyaller January 1 2011
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Mr Sleven Mar Chief
August22012
Page 2

or n t Agree in part file tansfers ofcapital assets were not unlawful tit the tittle they were
made They were legally documented and were approved in an open noticed public meeting
We do agree however that the legal transfers of capital assets are subject to retroactive
invalidation and to the extent such transferred assets have not been committed to third parties
they are subject to claw back per ABXI 26 fherofore the City will return the capital assets to the
Successor Agency for subsequent disposition or transfer to the City as directed by the Ovesight
Board

Drg1t Review Flndbrg 1 21 billet page 4 On February 24 2011 the RDAnansferred2430000In
cash to the Cltyforfitture capital role overheats and replacement costs for all building systems and
equipment for all RDA capital assets that were transferrer the RDA was not allowed to transfer
Physical assels a cash to a public agency rifler Janurny 1 2011

Common The transfers of cash were not unlawful at the time they were nrxde They were legally
docunrcntcd nod were approved in nn open noticed public meeting We do agree however that
the legal transfers of cash are subject to retroactive invalidntiou and to the extent such transferred
assets have not been committed to third parties they are subject to claw back per ABXI 26 Of
the2430000 transferred the amount of186923 was the RDAsobligation for FY I I 12
which has now beer discharged Therefore the City will return to the Successor Agency all bat
186923 of the2430000 file Successor Agency will in turn convey the cash to the Courtly
Auditor Controller for disbursement to the underlying toxingjurisdictions as directed by ABX 1
26

Droll Review FhnRng 1 3 ballet page 4 On February 24 2011 the RDAhansferred S2 002000 it
crush to the CRyfor advance payment to prepay the lease ofspace to house the RDASuccessor Agency

The City is requbedto return the entire amount back to the Successor Agencyfor disposition because
the calculation did not reflect the amount oftrne used by the RDA The Successor Agency Is directed to
use its authority to revise the lease and calculate the revised iinutahzed lease payments that should
have been made the by the RDA and which should be wade by lire Successor Agency Such payments
areregnired to be htchtded env a Recognized Obligations payment Schedule ROM and approverfor
payment by the Departmen of1

Co Mmut Agree in part The City agrees that the lease contract is subject to the retroactive
invalidation of contracts between the former Agency and the City IIS 34178x file City
disagrees however with the Draft Reviewsdirection to use its Successor Agencysauthority

to revise the lease and calculate the revised annualized lease payments that should hove been
nrndo by the RDA

While the Controller has the statutory authority to order the return of assets he is without
authority to dictate the nature or nnrount of enforceable obligations file Oversight Board with
approval by the Department of Finance has the authority to approve the roentering of the lease
agreement Q IS3 It is also notable that tinder Art 1484 the Successor Agency has the
additionnl authority to create enforceable obligations to conduct the work of winding clown the
Redevelopment Agency I IS 341773b

Even if the Controller has scale authority to order the revision of the lease payment amount tho
suggested urelhod of lease calculation is based on faulty assumptions The annual lease amount of
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154000 is lied to a portion of file annual debt service the City pays to bondholders who financed
construction of the office building that file former RDA and now the Successor Agency occupies
The building and the bond issue Ihot financed it were sized on file reasonable assumption that the
former RDA would be occupying nu agreed upon portion of file building based oil what the RDA
would need for tine purposes of implementing the former RDAsRedevelopment Plan file
disappearance of the RDA does not imply the disappearance of the obligation of the Successor
Agency to continue to pay the City for the costs it incurred in paying for the RDAsplanned share
of the space in the building It is not unusaal in conmlcicial leasing that the tenant is obligated to
pay a Tense amount and commit to a lease term that would compensate the landlord for the costs of
cmnstnneting and improving Icnsed space to suit lie needs of the tenant Just because the tenant
during the torn of the lease no longer needs the same space as contemplated at the time of the
making of the lease does not obligate the landlord to adjust either the unounl or the term of the
lease Ncilhcr is it unheard of for the lenant to prepay a lease for years in order to compensate the
landlord upfront for the cost of the improvements of file formal space

Drafi Review Finding 1 4 ballet page 3 On Febrarny 24 2011 the RDA transferrer 977000 hr
cash to the CIlyfa aahauace payruentfa the reconsfrnetion ojRDA awned pnrking lots lo accompNsh
this t onsfer the Chy and the RDA entered Into an agreement the RDA lives not allowed tobansfer
phystcal assets or cash to a public agency after Januaay 1 2011

Comment Agree in pall The transfers of land and cash were not unlawful at the time they were
made They were legally documented and were approved in all open noticed public mecting
We do agree however that the legal transfers of assets are subject to retroactive invalidation and
to the extent such transferred assets have not been committed to third pu lies they ore subject to
clnw back per ABX 1 2t The City will return the 977000 ofcash to the Successor Agency and
ask the Oversight Board to consider approving a transfer of ownership of the former RDAowned
parking lots to the City

Draft Review Ftrdhrg 1 5 ballet page S I sentence On Nlnrch 7 2011 the RDA transferred
1300 000 In cash to the Cilyfor an unfundedended advance Prblic Employee Rethenrent System PERS
obligation

Comment Agree

Finding 2 sentence 7hls amount was never budgeted app olvioled or encumbered by the RDA

Comm n Disagree The Redevelopment Agency Board authorized the transfer at Its meeting of
January 26 2011 mud amended the FY 1011 RDA budget to reflect the transaction at its meeting
of April 20 2011

Riding 3 sentence While the RDA is Bablefor Its actual share ofthe PERS obligatim there Is no
accurate docmnentation calculating the actual amount oftints obligation

Conine Disagree City staff provided file State CoufrollcrsOffice with detailed calculations
underlying file 13 million unllmded accrued actuarial liability calculations at a level ofdetail
that even CaIPRRS itself was and is incapable of generating Staff also provided proof to the
Stale ControllersOffice auditors lint file 13 million had been paid to CaIPBRS
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Finding 4h 5 sentences 1710fall amount should be retraned io the Successor Agency and the City
may rebill the Successor Agencyfai the actual amount ofcosts Incurred on behalfofthe RDA The bill
Is required to be htchaled on it ROPS raid approvedfin payment by the Daparhnernt ofFinance

Comment Disagree file pension payments made to CalPERS a third party were made to satisfy
pension obligations that had already been incurred for the period of the employment of RDA
employees prior to the enactment of ABX 1 26 So the order to transfer back and place such
obligation on the RODS is both unsupported by law and impossible to do First the Controller has
the power to order the transfer back of assets only if the City is not contractually committed to it
third party for the expenditure or encumdrrance NS 341675 Pension obligations were in
fact an incurred obligation to it third Party beyond the Controllersrower to claw back Second
nothing in either ABX 126 or AB 1484 requires the City as Successor Agency to place on a
BOPSyears after it has already been incurred and paid a payment obligation made in good
faith prior to the enactment of ABX 1 26 third it is impossible to return the funds to the
Successor Agency because the City does not live them CHIIIE16 does Nothing in the law
requires and in fact it would be unconstitutional to require the City to pay to the Successor
Agency moneys front other finds of the City Therefore we respectfully request that your
division remove this finding altogether Ifyou need another copy of the detailed calculations
please ask the Citys Finance Director or Assistant finance Director

Drrfl Review Finding 1 6i ballet page 5 Paid2sentences On March 7 2011 the RDA transferred
391 050 ht cash to the Cityfa the paposeoJpaying Unemployment Insurance clahnsfor RDA strifflvho
were laid off The City used the highest salary to determine the estimate annount to be paid Into the
unemploymentfnntd

Continent Agree but please change salary to weekly benefit im this sentence Every affected
entployco carried a high enough salary to qualify for the maximum unemployment benefit under
Federal law

Finding 3 sentence This amount itas rover budgeted oppropntated or encumbered by the RDA

Comment Disagree file Redevelopment Agency Board authorized the transfer at its mccting of
Jamary 26 2011 Had amended the FY 1011 RDA budget to reflect the transaction at its mccting
of April 20 2011

DraJ1 Review Finding 1 6 ballet rennahling sentences While the RDA is llable for its amartlsham of
thnengnloynnent Insiaance clahns there Is no docanennation calculating the actual amount ofdds
obligation Thefill amount should be i vilwited to the Successor Agency and the City may rebill the
SuccessotAgeneyfor the actual amount ofcosts incaoedon behatfofthe RDA the hill Is requitedto be
hfcluded on a BOPS and approvedfor paynew by the Deparhnent ofFinance

Comment Agree in part As you point out at the top of page 2 By law lie State Controller is
required to order that such assets except those that aheady lad been committed io a thhdparty
prior tohate 28 2011 effective date ofA13X1 26 be returned Emphasis added
Obviously unemployment benefits were committed to both EDD and the laidoffRDA staff prior
to June 28 Finally as noted in the section immediately above Section 34171dIBdefines
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unemployment payments as enforceable obligations similar to pension payments Indeed laidoff
employees are still collecting unemployment benefits as of this writing and may combine to do
soup to the maximum of 99 weeks authorized under Federal law Therefore ilia city will return
all but the 31310 expended on unemployment benefits already received by former RDA staff
through March 31 2012 plus the not yet known from BDD amount claimed by those former
employeos since then Ponfnueunemployment claims the City will take the recommended
action and put them on a ROTS for approval

Continents Relating to binding 2 trransfers to ilia MHEDCI

Drat Review rhnling 2 rtitbeFinding Instui ilia rhiding Is that because it appears die purpose of
thehmnsfers was to protect RDA resourcesfiomIlia elhninatlon ofthe RDA and because the MULDC Is
an agency dascrlbed under HS Corte Section 3416710 that the transfers to the ANEW are
unallowable

Continent Ihe MFIBDC is it bona fide independent corporation and is NOT a city under HS
3416710 Tho motivations of ilia City Council for creating the MHBDC which ilia Draft Report
suggests may have included the protection of RDA assets front RDA dissolution are irrelevant to the
analysis of whether ilia transfer is legal and allowablo or whether the transfer Is subject to the
Controllerspower to claw back the assets

I The MHBDC is a bona fide cotporalion and not a city or an agency of the City

It cannot be disputed that the MI GDC is it duly incorporated domestic corporation of the State of
California organized under Cite Nonprofit Public Benefit Corporation Law for charitable purposes
and specifically for ilia primary purposes of providing physical economic and educational
development redevelopment and revitalization efforts with the City of Morgan 11111 Articles
of Incorporation Mi IRDC Isven though it was first created by ilia City it is organized and
operated as it corporation wholly independent of the City

Under its bylaws as amended at a duly organized meeting of the Corporation on March 7
2012 the board of directors consist of 57 members
Only it maximum of members may be sitting members of Cite City Council MIICDC
Bylaws Section403band therefore the majority of the Board members are always
nonCity Council members independent of the Citys control
The Board holds its meetings at it timo and place different and apart front City Council
meetings
The Board Inns hired its own legal counsel
The Board has obtained insurance covering MIIBDC assets and
The Board has made the necessary filings with the Internal Revenue Service

As such the MI IRDC fails to meet the definition of a city under IIS 3416710

According to the Citys independent auditor rho MFIBDC is not it component unit of the
City since March 7 2012 when its bylaws were amended for reporting purposes or for the
purposes of its comprehensive annual financial report Therefore tho MIIEDC does not
meet the definitions of a city under FIS 3416710x1 or 2
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MHEDC does not meet the definition of n city under HS 3416710a3any entity
which is controlled by the city P

Other than cat tain reporting and use requirements regarding the assets transferred
to the MIIEDC putsuant to then existing Redevelopment Law and nn Operating
Agrcoment dated March 8 2011 file MIIEDC boml has complete control and
discretion over its own assets operation revenues and expenditures Other than the
initial seed funding comprised ofassets transferred by the RDA the City is not
obligated and has no intention to further support or contribute to the Mf1EDC
The MIIEDC has control over its operation expenditures And revenues file
MHEDC has its own corporate powers to raise its own revenues
All assets of the MHEDC are held in the corporationstitle rho City has no
ownership or control over MHEDC assets including the assets transferred to the
Ml IEDC

The MIIEDC has nt indelmidenl board having no more than 2 City Council
members out of 57 board members and its boundaries are not coterminous with
that of the former RDA the MIIEDC covers the entire City of Morgan Bill which
is larger than the former Redevelopment Area
Even though the City did form the MIIEDC the clear intent front the outset of the
Corporation was to create on independent corporation
The MHEDCspurpose is to improve rte physical econootic and educational
development redovelopmeat and revimli2ation efforts within the City of Morgan
Hill which arc not the customary functions performed by nuadelpaditles through
levies ofproperty laces It should be noted that such functions were some of the
functions of the former RDA bill the RDA was not a numicipallty it was nt
agency of the State and had no potter to levy properly taxes The historical and
customary functions of the City are public safety health welfare and land use
The City provides administrative and business support for lho MIIEDC only
through an executed agreementfor relunbursement ofsuch expenses by the
MHLDC to the Ch as a temporary measure until the MHEDC nifty hire its own
staff The City does not ossuntc the oxpense of normal daily operations of the
MIIEDC

2 The MHEDC is not a city and the transfers to it by the RDA under former Redevelopment Law
are allowable even if it appears that tie purpose of the asset bnnsfer was to protcctRDA
resources float the elimination of the RDA

It is well established rate ofjudicial Interpretation that tile possible improper motivations of the
Legislature or its members in passing legislation are immaterial to questions involving the validity
of such legislation County ofLos Angeles v SuperiorCoarl 13 Cal3d 721 728 1975
Thcrofore to looking tit whether the transfers from the RDA to the MI IEDC were permissible a
court will not delve into the motivations of the former RDA board when it adopted the legislation
to transfer assts it would be irrelevant whether the RDAspurpose was to protect RDA
resources as long as the MHEDC is a boon fide corporation to which the RDA could legally
transfer assets under the then existing Redevelopment Law

In City ofCerrilos v CerritosTaxpayers Assn 183 CalAppAth 1417 2010 the court ofappend
upheld an arrangement in which the Cerritos Redevelopment Agency transferred land and
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financial assets to a nonprofit corporation formed by lire City of Cerritos so lint the nonprofit
corporation could develop low and moderate income housing In that case he Cerritos Taxpayers
Assn contended that the City vented the nonprofit corporation only to escape the requirement
under Article XXXIV I of the California Constitution that a majority of voters must approve the
construction of low inconc housing by any stale peblic borly 1hc association contended lint the
nonprofit organization wits merely a shell corporationscontrolled by the City and Agency
Intended to skirt the voter approval requirement ofpebllc agency housing projects file court
observed that the nonprofit board members were the same members as the city council though the
city intended to transition into a permanent board ofmembers of the public Even with such
observation the court hold lint the corporation is a private corporation and the housing project it
will construct is privately owned and not subject to the voter requirement of it public housing
project The court held

We are not at liberty to ignore the corporationsstatus it has n genuine separate existence
from the City and Agency so it does not matter whether or not the City essentially controls
Cuesta Villas lie nonprofit organization The City and Agency have avoided the voter
approval requirement of Article XXXIV bat the low permits what has been done

So here the Controller cannot simply ignore the separate existence of the MI IEDC from the City
whether under corporate law or under the tests of HS 3416710aEven if the purpose of
creating the MI IEDC was to protect RDA assets the Imv at the timo that the EDC was formed
permitted what has been done Eased on both IiS34167I0aand on case Imv the Controller
cannot order tire City to direct the MHEDC to reverse the transfer of assets when the City has no
control over the independent decision of the MHEDC a bona fide nonprofit corporation

Agnin thank you for the opportunity to continent on your draft repot We specifically ask you m
withdraw or modify specified findings as described above We would appreciate an opportunity to review
and comment upon your subsequent draft If no changes are made we request that these comments be
included in their entirely in the final repot

Sincerely

J E ward1cwes

City Mannger

c Betty Moya Audit Manager
Moises Laurcl Audit Manager

VASm mAgenerUlorgan irill Conmeais On Conlroller Usan Review Of RDA Asset TiatuarsDocx
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